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What is Native Title?
Native Title is the recognition that Aboriginal and Torres Strait Islanders have rights and interests in land and waters in
accordance with their traditional laws and customs, which have continued to exist despite Europe settlement. Native
Title is governed by the Native Title Act 1993 (Cth), which sets out the process for claiming and recognising native
title.
Native Title is not the same as property ownership under Australian property law. Rather, it recognises Aboriginal
traditional laws, customs and connection to the country. A Native Title determination sets out the rights and interests
that the Native Title holders have, and how you can have a say about the use of the land.
Native Title rights are often referred to as a ‘bundle of rights’. This might include rights and interests to:
• Hunt, fish, access and take resources such as bush medicines, water, ochre and wood;
• Visit and protect sites;
• Control access to or live on the land;
• Teach law, custom and engage in cultural activities; or
• Access the land for traditional purposes, such as camping or for ceremonies.
Native title rights can be exclusive or non-exclusive. Exclusive rights are the right to occupy and use the land to the
exclusion of all others. Exclusive native title possession will only be granted in certain areas such as unallocated crown
land, or areas that are held by, or for the benefit of, Aboriginal people.
Non-exclusive native title rights mean that the native title co-exists with other types of property rights, such as mining
or pastoral leases. There is no right to exclusively control the use of and access to that land.

Native Title evidence
In Native Title proceedings, the persons making the native title application have to prove the existence of native title.
The claim group needs to prove as a matter of fact that they do possess rights and interests in the land or waters,
according to their traditional laws and customs. They must also prove those laws and customs have continued
uninterrupted since European settlement (sovereignty).
The evidence is usually provided through anthropological research reports and through oral evidence provided by the
claimants themselves.

NTSG’s role
People seeking to lodge an application for a determination of Native Title can make an application for assistance to
the NTSG. The policy about applying for assistance and the forms needed to make that application are available on
the NTSG website.
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If a claim has already been lodged the claim group can request NTSG to assist them with the running of the claim. This
must be done at a claim group meeting or, if the Applicants have the authority to change lawyers, the Applicants can
ask the NTSG to become the lawyers, though this will depend on the actual authority of the Applicants.
Once NTSG is appointed as the claim group’s lawyers then we start researching the claim to get the evidence required
to prove the claim for Native Title.
NTSG has two anthropologists on staff to undertake this research and will contract with external independent
anthropologists to do the research for us, should that be required. The anthropologists collect information about your
connection to country by researching historical records, genealogies (who your families are) and early anthropological
research. However, the most important information is the knowledge from you, the traditional owners for the area.
Once the anthropologist finishes their research they will write a report to give to the lawyers, which NTSG will use
either for lodging your application or to negotiate the terms of a determination of native title.

itle
T
e
v
i
t
Na process
claim
Research
It is preferable to have obtained a basic level of research (evidence) prior to authorising a native title claim. This
ensures the right people are included and authorise the claim. If the research supports the claim, it is more likely to
be registered, and there are likely to be fewer issues associated with authorisation or needing to amend claim group
descriptions or boundaries. The research obtained at this stage also helps describe the factual basis upon which the
claim is made, which is required to support the Form 1 application.

Authorisation
A group of persons (the claim group) who want to bring a native title application authorise an Applicant
(representative person or persons) to make the application on behalf of the claim group. The claim group will instruct
their lawyer to lodge the application for them.

Application
A Form 1 application for a native title determination is filed in the Federal Court on behalf of the claim group.

Registration Test
The Federal Court refers the application to the National Native Title Tribunal (NNTT) for registration testing.

If the application passes the test, the claim is entered
on the Register of Native Title Claims, and the group
will be entitled to certain procedural rights in relation
to future acts that occur in the area, for example
the right to be consulted, comment or negotiate on
particular activities in the claimed area.

If the application does not pass the
registration test, the native title claim group
may still pursue a determination, but they
will not be entitled to procedural rights in
relation to future acts, and the prospects of
success are limited.

Notification
The application is publicly advertised and any person with an interest in the claimed area can apply to become a party
to the application.

Mediation
The application is referred to mediation.
. If the parties agree in mediation they can apply to the Federal Court for a
consent determination.

Consent Determination

Trial

The determination will set out who
the native title holders are, and
the extent and nature of the native
title rights and interests.

If the parties cannot agree in mediation, the claim may go to trial
and the Federal Court will make a decision.

Dismissed
Dismissed or
determination of no
native title.

Native Title Determination
The determination will set out who the
native title holders are, and the extent
and nature of the native title rights and
interests.

